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About the Royal Ordnance Pensioners’ Association (ROPA)

1.
ROPA is a non-political, independently funded association formed in 1998 to seek to ensure the security of the Royal Ordnance Pension Fund and its fair management in the interests of all of its members. There are approximately 15,000 members in the scheme. Further information is available at www.ropa.org.uk 
2. 
Contact Details:
Chairman: Eric Goulding, 8 Hale Place, Farnham, Surrey, GU9 9BJ
Tel: 01252 716 276 


Introduction
As an “end-user” of pensions rather than a provider the Royal Ordnance Pensioners’ Association welcomes the opportunity to respond to this consultation on the impact of using CPI because it believes that the policy of using the CPI for this purpose is both misguided and wrong and we are mindful that there will be considerable pressure on the Government from occupational pension providers with an opposing view on this issue. 
The Consumer Price Index (CPI) was originally introduced in 1991 as the Harmonised Index of Consumer Prices (HICP), the purpose of which was to compare economic performance of European Union Countries. It was never intended for up-rating pensions and State benefits and indeed other EU countries, including France, Germany, Italy, Spain and the Netherlands all publish their own national inflation indices alongside their CPI for this purpose.
Since its inception the CPI has produced increases generally well below that of the RPI:
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The above graph shows that incursions of the CPI above the RPI are very rare.

The Government has already recognised that the CPI is inadequate for the indexation of the Basic State Pension by introducing the “Triple Lock” which ensures that increases will be the higher of the Average Earnings Index, inflation or 2.5%. Yet at the same time it is quite prepared to allow the degradation of occupational pensions and the other additional state pensions by applying the CPI which will ensure an even higher rate of degradation than that caused to the BSP when it was linked to the RPI.
The Government claims that “the CPI provides a more “appropriate” measure of benefit and pension recipients’ inflation experiences than RPI, because it excludes the majority of housing costs faced by homeowners (low income households are subsidised separately through Housing Benefit, and the majority of pensioners own their home outright), and differences in calculation mean it may be considered a better representation of the way consumers change their consumption patterns in response to price changes”. 
Thus the primary justification for the switch is that the CPI excludes the majority of housing costs and that the majority of pensioners own their own homes. The latter part may be true at present, but increasingly over the coming years more and more working people will be reaching retirement age with several years left on their mortgages.
Furthermore the CPI is far from being an “appropriate” measure for pensioners because:

· Major expenditure items such as council tax and household insurance costs are excluded 

· vehicle licence and TV licence duty are excluded

· items completely inapplicable to pensioners such as foreign students’ university tuition fees and foreign exchange commission for tourists changing their own currency into sterling are included

Council tax, household insurance and maintenance costs are a particularly serious omission for our members. The average pension in payment in our pension scheme is about £4000 pa and the average council tax bill is £1440, i e 36% of their pension! Such an enormous exclusion is worthy of statistics from Orwell’s Ministry of Truth rather than a department of HMG. Furthermore both council tax and insurance costs have risen in the past at a much higher rate than even the RPI:
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We are aware that there is a proposal to modify the CPI at some undefined time in the future for the possible inclusion owner of occupied housing costs – in what may become the CPIH. However even this will not mean that council tax will be included. Neither the “rentals equivalence” nor “net acquisitions approach” under discussion by the Office for National Statistics, include a council tax component explicitly.

The claim that the CPI is a better representation of the way consumers change their consumption patterns in response to price changes is contentious and, as far as we are aware, unsupported by any evidence derived from the spending patterns of UK pensioners whose household expenditure is dominated by staple foods and similar essentials rather than iPods and the latest fashions. In fact many studies, including one conducted recently by AgeUK, have shown that pensioner household expenditure increases at an annual rate well above even the RPI. 
The Consultation raises specific questions on whether or not to allow companies and/or Trustees to modify their pension scheme rules to allow for CPI indexation where the RPI is specified in their rules. ROPA strongly opposes this and calls on the Government to bear in mind the reason that Section 67 in the Pensions Act 1995 was introduced in the first instance.

This Section 67, together with the Human Rights Act 1998, which effectively provides protection of pension rights as property rights, is of vital importance. Thus the acquisition of pensions in which the members of the scheme have always been led to believe will be indexed by the RPI is a promise which must be delivered and should never be changed retrospectively unless it is to their advantage. To allow otherwise would completely undermine public confidence in all pension schemes. The government appears to take the view that just changing the method of indexation is not a retrospective change to the pension but there will be legal challenges undertaken to resolve this question.
In common with authorities such as the Royal Statistical Society, ROPA is therefore firmly of the view that the CPI is not “appropriate” as a measure of the general level of prices for the purposes of determining annual increases to occupational pensions. To pretend that CPI is “appropriate” here is using the English language in a form only a Humpty Dumpty could defend. The Government would be better advised to be completely honest and admit that the logic behind the proposed change is far from being one of improved suitability but is made for purely economic reasons. Even on economic grounds it is a contentious argument for this consultation because the beneficiaries of this degradation of private pensions will be company shareholders rather than public interests and tax-payers.     

The Consultation Questions

Q1: The Government welcomes views on whether the impact of using CPI has been correctly summarized.

The Consultation document sets out the five broad categories of schemes in para 12 and we can see no other category that has been missed.

We find the Statement in para 14 misleading. Where a scheme makes no particular reference to an index or level of re-valuation, the Government assumes that the Scheme will use CPI. There is no evidence given to justify why this should be so and it could be argued that, because the Trustees have a fiduciary duty to protect the interests of the scheme members, then using an index which produces a smaller level of increases than previously applied may be seen as a breach of this duty.

A major impact on schemes could be that of how to deal with added years, transfers in and any valuation given to a member where the scheme liabilities have been assessed using the RPI.

The proposals also add considerable complexity for members of some schemes, particularly where the September RPI was used as an index and RPI is written into the rules of the scheme. In this case pensioner will receive an RPI increase in pension above the Guaranteed Minimum Pension, whereas the GMP will be indexed to the lower CPI. How will the pensioner know that the calculation has been performed correctly without annual details of how it has been done? This will lead to an increased administrative burden on those schemes.
Paragraphs 12 to 14 fail to make the point that regulation does not specify the increases and revaluations that scheme members experience – it only specifies a minimum.  To represent that because there is a minimum the members’ experience “will be” at the minimum is no more logical than suggesting that because there is a Minimum Wage every employee should expect a salary matching the Minimum Wage.

Thus in bullet 1 of 14 it is incorrect to say anything about what increases and revaluations will be, beyond what their minimum will be.  In the absence of prescriptive deeds, trustee decisions are required to be in the interests of the scheme members.

The choice of the term “specify RPI” in describing the categories of scheme rules is misleading.  “Specify” could easily be taken as a textual test of whether the letters “RPI” or the words “Retail Prices Index (all items)” appeared in the deed text.   That is not the correct test for categorising.  If the deeds have rules about increases then the correct test is whether the rules are more correctly construed as referring to RPI or more correctly construed as referring to something other than RPI.  The impact description given would be right if it corrected “specify RPI” to “refer to RPI”, since “refer to” is less likely to be misunderstood as a textual test.

The penultimate bullet of paragraph 14 has a dangerous omission of information.  While it is true that the form of words “creates a potential opportunity to move to CPI”, it is dangerous to omit mention of the legal constraints on that opportunity.  Trustees will be being advised that they need a reason to exercise their discretion to change, and that the best interests of the scheme members should be paramount in their decision. 

Q2: The Government welcomes views on whether it is right to apply the employer consultation requirements in respect of changes to scheme rules on indexation and revaluation.

Q3: The Government welcomes views on the draft Occupational Pension Schemes (Consultation by Employers) Amendment Regulations 2011.

On the face of it, this is a simple question to answer yes, it is right to apply the employer consultation rules. However it is perhaps not so simple. We agree with the premise that if there is any change to indexation and revaluation Rules, then the employer should consult. However, the listed changes set out in Section 259 of the Pensions Act 2004 deal exclusively with changes that affect future accruals. Past service accruals are protected by Section 67 of the Pensions Act 1995. The proposals on the switch to CPI affect future accruals and past service accruals, namely pensions in payment.

The draft Statutory Instrument Explanatory Note states that “consultation must be carried out before the rate at which pensions are revalued or indexed (increased) can be changed in an occupational pension scheme but only where that change would be less generous to members or members of a particular description”. However where RPI is written into a Scheme Rules Section 67 applies. Therefore in these schemes the proposed Regulation 8(1)(h) would not apply unless the change was for future service only. This should be made clear.
ROPA believes strongly that the Government should give powers to the Pensions Regulator to make sanctions against employers who fail to consult adequately or at all with scheme members. A mere Code of Practice will not suffice because experience has shown that these are ignored with complete impunity. 
The overall consultation requirements have some merit in ensuring that trade unions are not caught out by a “fait accompli”.  The consultations themselves do not benefit scheme members.  Because the sponsoring company controls what information it provides to the consultation, and can pitch its opening position with a little to give away, the consultation is only of benefit to the company - as a Public Relations exercise and a period for scheme member outrage to subside.  

Hence whether to include indexation and revaluation is largely an academic point.

Q4: The Government welcomes views on whether there are any issues that should be considered in respect of career average arrangements.

We have no comments to make on this issue.

Q5: The Government welcomes views on whether there are any issues that should be considered in respect of GMPs.

Guaranteed Minimum Pensions are a source of ignorance and confusion amongst scheme members. Clarity is needed about the position of a person who is deferred and subsequently starts to receive a pension at the age of 60, prior to GMPs being valued under the GMP Increase Order.

Q6: The Government welcomes views on whether there is any justification for overriding the rules of private sector occupational pension schemes to impose CPI as the measure of increase in prices.

ROPA strongly believes that there is no justification whatsoever for the reasons discussed in the introduction of this document. The CPI is simply not an “appropriate” measure.
Q7: The Government welcomes views on whether there are other reasons why a scheme whose rules do contain a modification power would nonetheless be unable to, or find it difficult to, use CPI for indexation and revaluation. 

On legal grounds, no other reasons are necessary.  It is undisputed that changing to the CPI should be expected to degrade pension payments, and that the members’ financial interests are paramount.   In the case of a successful company, it would be a grotesque distortion for the trustees to maintain that the transfer of money from pensioners to shareholders was in the scheme members’ best interest.

On moral grounds, there are two additional reasons to avoid the change:

a) The helplessness of pensioners.  In most cases it is difficult for them to gain access to the actual trust deed and rules and then they require guidance as to their meaning which is often obscured by the legal terms used. If the pensioners considered the possibility of their deeds having been misconstrued, how could they possibly proceed?  Legal advice is likely to be well beyond their means.

Pensioners disperse.  It is extremely rare for them to be organised with the resources to defend their rights.  Trustees should find it morally repugnant to impose degradations on scheme members who have no practical chance to press their case.

b) The rewarding of failure.  The transfer of money from pensioners to shareholders will be of most benefit to those companies who, through dubious assumptions or inadequate contributions, have allowed their pension schemes to become an undue liability.  Encouraging such transfers carries a moral hazard – companies will know that the less they do towards their obligations, the more likely the Government will hand them what pension scheme members own.

Q8: The Government welcomes views on whether it is right to rule out granting modification powers 

It is absolutely right to do so. Section 67 of the 1995 Pensions Act must be regarded as sacrosanct. If the government caves into all the pressure brought to bear by the National Association of Pension Funds then all public confidence in pensions will be lost forever. Undoubtedly there would be political consequences too for any Government which makes such a change.
Q9: The Government welcomes views on whether there would be a way to restrict any modification power to those schemes which had previously adopted RPI solely in order to match the statutory minima. 

Any scheme which had previously adopted RPI solely in order to match the statutory minima could have written their deeds to say that the deeds could never deliver more than the statutory minima.   Where they did not do so, rectification requires strong evidence of their intention.  It would be trampling on scheme members’ rights to allow trustees to implement such a change simply by retrospectively claiming this was the intention.

Q10: The Government welcomes views on whether you agree the issue of CPI underpins should be addressed 

ROPA has no objection to the existence of an underpin.

Q11: The Government welcomes views on whether there are any other options to address the CPI underpin issue 

ROPA has no other option to suggest.

Q12: The Government welcomes views on whether the proposed amendments to remove references to RPI from primary legislation are satisfactory. 

It is unclear what “satisfactory” means in this context.  The amendments are part of a thoroughly unsatisfactory process.  
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